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I. FACTUAL AND PROCEDURAL BACKGROUND

This is a breach-of-contract action through which Plaintiff Parexel
International (IRL) Limited seeks damages from Defendant Xynomic
Pharmaceuticals, Inc., for the latter’s failure to pay numerous outstanding invoices.?

In the spring of 2018, Xynomic engaged Parexel to launch and conduct global
clinical trials in support of Xynomic’s development of Abexinostat, a cancer treating
biopharmaceutical product.? Parexel and Xynomic memorialized their contractual
relationship in a Master Services Agreement (“MSA”).> The MSA governed the
parties’ performance of specific services through the execution of work orders.*
In July 2018, the parties executed their first work order, Work Order for Project
No. 240681 (“Work Order 17), and in December 2018, the parties executed a second,
Work Order for Project No. 241812 (“Work Order 27).>

On July 12, 2019, following Xynomic’s default on numerous invoices,

Parexel brought suit against Xynomic.®

1 Am. Compl. 1 97-112, Oct. 31, 2019 (D.I. 15).

2 1d.16.

S d.

4 1d. 7.

> I1d. 1113, 71.

Compl. 11 80-82, July 12, 2019 (D.1. 1).
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Soon after, Parexel and Xynomic both filed Motions for Summary Judgment.”
Parexel sought summary judgment on Counts | (Breach of Work Order 1) and I
(Breach of Work Order 2) of its Amended Complaint, contending there were no
factual issues in dispute.? Xynomic sought summary judgment on both of Parexel’s
claims, arguing the Court lacked subject matter jurisdiction over this suit.®

In September 2020, the Court denied Xynomic’s subject matter jurisdiction
challenge as moot, and denied Parexel’s summary judgment motion as to Count |
(Breach of Work Order 1), finding that Parexel had, as the record then stood, “not
met its burden in showing that it performed or was ready to perform its obligations
under the MSA and the First Work Order before Xynomic allegedly breached.”® As
to Count Il (Breach of Work Order 2), however, the Court found no dispute of
material fact existed and granted Parexel’s motion.!!

Consequently, the only issue remaining here is Count | (Breach of Work Order

1) of Parexel’s Amended Complaint.

7 Parexel’s Mot. for Partial Summ. J., Dec. 23, 2019 (D.I. 21); Xynomic’s Mot. for Summ. J.,
Jan. 24, 2020 (D.I. 24).

8  Parexel’s Mot. for Partial Summ. J. at 12.

®  Xynomic’s Mot. for Summ. J. at 7.

0 parexel Int’l (IRL) Ltd. v. Xynomic Pharms., Inc., 2020 WL 5202083, at *7 (Del. Super. Ct.
Sept. 1, 2020).
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Il. THE TRIAL
The Court conducted a three-day bench trial. And the case was deemed fully
submitted for decision after the parties submitted their post-trial briefing.?
During trial, the Court heard from and considered the testimony of the

following witnesses:

Francesco Paronelli Joseph Scott
Vineeta Prasad Wentao Jason Wu
Erin Williams Sophia Paspal
Bradley McClellan Yinglin Mark Xu

Ronald Kraus

The parties also submitted an extensive number of exhibits, most of which
were admitted without objection and are cited herein by their designations as joint
exhibits.!3

I1l. FINDINGS OF FACT

It is difficult at times in the trial of certain actions to fully and cleanly
segregate findings of fact from conclusions of law. To the extent any one of the
Court’s findings of fact here might be more appropriately viewed as a conclusion of
law, that finding of fact may be considered the Court’s conclusion of law on that

point.1

12 D.1.76.
13 Joint Trial Exs. List, Jan. 26, 2021 (D.l. 64).

14 See Facchina Constr. Litigs., 2020 WL 6363678, at *2 n.12 (Del. Super. Ct. Oct. 29, 2020)
(collecting authority).
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A. THE PARTIES AND THE DRUG RoLL OuT.

Parexel is an Irish corporation with its headquarters in Billerica,
Massachusetts. Parexel is a clinical research organization providing its clients with
“clinical research, drug development, medical communications, data management,
[and] market access planning” services.®®

Xynomic is a Delaware corporation with its headquarters in Shanghai,
China.’*  Xynomic is in the business of “develop[ing], manufactur[ing], and
marketing biopharmaceutical oncology products.”’

Relevant here, Xynomic was in the process of rolling out its “most critical
project”™—Abexinostat, a cancer treating drug.!® During this time, Xynomic had
been conducting the clinical trial phase of its roll out and was seeking a clinical
research organization to assist with phase three of its clinical trial.*®

B. THE MSA, WORK ORDER 1, AND THE SUBSEQUENT BREAKDOWN OF THE
PARTIES’ RELATIONSHIP.

In April 2018, the parties executed the MSA through which Parexel was to

15 Am. Compl. 1.

16 1d. 1 2; About Us, XYNOMIC PHARMA, http://xynomicpharma.com/en/506-11/ (last visited July

20, 2021).
1 Am. Compl. § 2.
8 Trial Tr., Jan. 27, 2021 AM (Xu), at 120 (D.1. 74).

19 1d. at 121-22, 197.
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provide clinical research services for Abexinostat’s phase three clinical trials.°
The MSA structured the parties’ arrangement in subsequently executed work orders,
which outlined details and terms of services to be performed.?

The MSA required Xynomic to pay for three things: (1) Parexel’s service
fees; (2) Parexel’s out-of-pocket expenses; and, (3) any other payments Parexel and
its affiliates would make to third parties in connection with services under the work
orders (“pass-through fees”).?? The MSA also prescribed invoicing procedures:
(1) the undisputed portions of any invoice for services performed under the MSA
and any work order were due thirty (30) days from receipt; (2) any disputed invoiced
items had to be raised, with notice to Parexel in writing and with specificity, within
ten (10) business days of the invoice date; (3) any invoiced items that were not
disputed by Xynomic within ten (10) business days of the invoice date were deemed
approved; and, (4) interest was to be paid on any unpaid invoice at the rate of one

percent (1%) until such invoice is paid in full.?

20 Pretrial Stip. Order 9 20, Jan. 7, 2021 (D.I. 60) (hereinafter “PSO”); Joint Exhibit (hereinafter
“JX)-252 (MSA).

2l PSO 1 22; JX-252 (MSA § 2.1).
22 PSO 1 24; JX-252 (MSA § 4.1).

2 JX-252 (MSA § 4.2).



In July 2018, the parties executed Work Order 1 for services related to
Abexinostat’s clinical research studies.?* The official name of the study was
“Protocol XYN602: A Randomized, Phase 3, Double-blind Placebo-controlled
Study of Pazopanib With or Without Abexinostat in Patients with Locally Advanced
or Metastatic Renal Cell Carcinoma.”®® This study was expected to take place over
a five-year period ending in October 2023.26

Exhibit A of Work Order 1 outlined the scope and specifications of the
services Parexel was to perform under Work Order 1.2” Of significance to Xynomic,
Exhibit A laid out the “three most important parameters” of the scope of
Work Order 1:28

(1) The nine countries to be included in the study: China, Czech

Republic, France, Italy, South Korea, Poland, Spain, the United
Kingdom, and the United States.

(2) The number of test sites in each country, totaling seventy-five:

twenty in China, three in Czech Republic, six in France, nine

in Italy, five in South Korea, seven in Poland, five in Spain,
five in the the United Kingdom, and fifteen in the United States.

24 PSO { 24; JX-15 (Work Order 1) (effective Sept. 3, 2018).

25 JX-15 (Work Order 1).

26 JX-15 (Work Order 1, Ex. C) (estimated timeline spanning from Apr. 2018 to Oct. 2023).

21 JX-15 (Work Order 1, Ex. A).

28 Trial Tr., Jan. 27, 2021 AM (Xu), at 128. These parameters were highly important to Xynomic

because the “ultimate end points that would allow the drugs to be approved or disapproved by
agencies, including [the] FDA, are the number of patients.” Id.
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(3) The number of patients enrolled—534 screened patients and
413 patients enrolled in the study.?®

Exhibit B of Work Order 1 set out the tasks and responsibilities to be
undertaken by each party.>® And Exhibit C set forth estimated timelines for the
services Parexel was to provide under Work Order 1.3
Work Order 1 provided for $41,279,270 of payments to Parexel throughout
the five-year course of the study.®> Together, the MSA and Work Order 1 provided
for three types of payments:
(1) Milestone Payments—which were only due upon Parexel’s
completion of the identified achievements in Exhibit G of Work
Order 1,

(2) Monthly Payments—which amounted to sixty-three monthly
payments of $187,498 from August 2018 to October 2023, and
were due regardless of whether work was actually done; and,

(3) Pass-through and Investigator Fees—which Xynomic was to

make in the form of two advance payments of $1 million upon
the execution of Work Order 1.3

29 JX-15 (Work Order 1, Ex. A).
30 JX-15 (Work Order 1, Ex. B).
31 JX-15 (Work Order 1, Ex. C).
32 JX-15 (Work Order 1 at 1).

B JX-252 (MSA § 4.1); IX-15 (Work Order 1, Ex. G).

7-



Shortly after the execution of Work Order 1, the parties’ relationship began to
deteriorate. Most notably, Xynomic became increasingly dissatisfied with Parexel’s
performance in China.3* Related to the studies to be conducted in China, Xynomic
criticized: the communication between Parexel’s global team and its local team in
China; Parexel’s lack of effort regarding patient recruitment; mistakes made in key
documents; and the Clinical Research Assistant hired by Parexel.® In late August
2018, Xynomic and Parexel representatives met to discuss the issues regarding the
China study.*® The parties were unable to resolve the issues raised, leading to
Xynomic’s eventual termination of Parexel’s services in China on April 16, 2019.%

From October 31, 2018, to June 18, 2019, Parexel sent Xynomic twenty-five

invoices for services rendered, milestones accomplished, and pass-through fees

3 Xynomic Post-Trial Br. at 11, Mar. 10, 2021 (D.l. 69). Xynomic now criticizes Parexel’s
performance outside of China as well. See, e.g., id. at 13-19 (identifying the issues including:
Parexel’s failure to conduct Site Initiation Visits; errors and inconsistencies made in the Informed
Consent Form given to trial participants; Parexel’s inability to record data according to regulatory
requirements; failure to properly submit regulatory reports and applications; failure to initiate Sites
and enroll patients in the United Kingdom, Italy, France, and Czech Republic; and failure to adhere
to Exhibit C’s expected timeline).

% Trial Tr., Jan. 26, 2021 (Wu), at 218-20, 230 (D.1. 74).
36 JX-255 (XYN-602 F2F Meeting Presentation).
87 JX-274 (Apr. 16, 2019 e-mail terminating Parexel’s services in China). Even still, the parties

executed a change order to Work Order 1 to reflect additional responsibilities taken on by Parexel
just the day before Xynomic’s termination notice. JX-111 (Form of Change Order).
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incurred and expected under Work Order 1.3 Xynomic did not object to any of the
amounts reflected in any of the invoices within ten (10) days of the invoice date.®®
Between March and May 2019, Xynomic and Parexel attempted to implement new
payment plans for the full payment of Xynomic’s outstanding balance, but Xynomic
failed to meet the payment schedules it proposed.*® Following these defaults,
Parexel informed Xynomic that it would continue its support related to patient safety
for current active sites and patients, but that it would not initiate any additional

sites.*!

3PSO 11 31-84. This does not include two invoices for advances toward pass-through fees
pursuant to Exhibit G of Work Order 1. Parexel Post-Trial Br. at 8, Mar. 10, 2021 (D.I. 70).

% PSO 11 33-84.

40 PSO  109; JX-106 (E-mail from Y. Mark Xu (“Xu”), Chairman, Chief Exec. Officer, &
President, Xynomic Pharms., Inc., to Joe Scott (“Scott”), Senior Vice President of Fin., Parexel
Int’l (IRL) Ltd., Re: Xynomic Pharmaceuticals - Discussion on Outstanding Payments (Mar. 12,
2019)); JX-117 (E-mail from Xu, to Scott, Re: Proposed plan to pay off outstanding invoices (Apr.
6, 2019)); JX-119 (E-mail from Xu, to Scott, Re: Proposed plan to pay off outstanding invoices),
(Apr. 10, 2019)); JX-121 (Xu and Scott planning via e-mail a time to discuss a proposed payment

plan).

41 JX-137 (E-mail from Ron Kraus (“Kraus™), Corp. Vice President, Parexel Int’l (IRL) Ltd., to
Xu, Re: Follow up (Apr. 18, 2019)) (“As we agreed, PAREXEL will begin a slow down process
regarding services on the project due to the impact of the substantial overdue amount and to
mitigate PAREXEL’s further financial risk. With immediate effect we plan to continue our support
related to patient safety for the current actives [sic] sites and patients but will no longer initiate
additional sites or continue with the pending protocol amendment submissions.”); JX-137 (E-mail
from Xu, to Kraus, and Scott, Re: Follow up (Apr. 22, 2019)) (“I will advise my project team
regarding the slowdown of activities.”).
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In May 2019, Xynomic made two $500,000 payments to Parexel. The parties
agreed this $1,000,000 would be applied to Xynomic’s oldest outstanding invoices.*?
Also in May 2019, after Xynomic continued to miss its scheduled payments, Parexel
informed Xynomic that it would not initiate any new sites until Xynomic became
current on its outstanding balance.*®* On May 24, 2019, Parexel sent Xynomic a
Notice of Material Breach of the MSA and Work Order 1.4 MSA Section 5.2
required Xynomic to cure its material breach within thirty (30) days from receipt of
that notice.* Xynomic didn’t. Instead, Xynomic continued to make empty promises

of payment.*°

42 JX-179 (E-mail from Xu, to Scott, Re: Xynomic SOA as of 6-3-2019 (June 10, 2019)); Trial
Tr., Jan. 26, 2021 (McClellan), at 49-50.

43 JX-147 (E-mail from Kraus, to Xu, Re: Follow-up (PAREXEL) (May 4, 2019)) (“We remain
very concerned with the outstanding balance due to PAREXEL and are disappointed by Xynomic’s
failure to make the $2.5M payment by April 30" that you agreed to last month. We have been
involved in discussions regarding the substantial past due amounts for months now and this is not
the first instance in which promised payments by Xynomic had not been made. As a result, we
must stop all enrollment activities until we receive payment of all open invoices.”).

4 JX-334 (Letter from Martin F. Mahoney Il (“Mahoney”), Corp. Vice President, Assoc. Gen.
Couns. & Chief Compliance Officer, Parexel Int’l (IRL) Ltd., to Chasey Zhang (“Zhang”), Vice
President of Global Strategic Sourcing & Operations, Xynomic Pharms., Inc., Re: Notice of
Material Breach of Master Services Agreement (May 24, 2019)).

45 JX-252 (MSA §5.2).
4 JX-167 (E-mail from Xu, to Scott, Re: Discount (June 1, 2019)) (Xu proposing to pay of all

invoices by June 28, 2019); JX-180 (E-mail from Xu, to Scott, Re: Status (June 12, 2019)) (Xu
stating that Xynomic remained “committed to pay the outstanding invoices by the end of June”).
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In July 2019, Parexel brought this action seeking payment owed under the
MSA and Work Order 1.4 In September 2019, Parexel ceased all Work Order 1°s
non-patient-safety work.*® Xynomic tried to get Parexel to resume its work under
Work Order 1 by continuing to promise full payment of its outstanding invoices.*®
These attempts were unsuccessful and on October 31, 2019, Parexel amended its
complaint in this action to include additional incurred invoices Parexel had
submitted to Xynomic.>® Parexel is now seeking the total unpaid remainder on those
invoices—$5,530,579.30—and corresponding interest.>

C. TRIAL TESTIMONY.

Parexel’s first witness in this three-day trial was Francesco Paronelli, a Senior

Project Leader with Parexel, who explained the MSA and Parexel’s role in

Xynomic’s clinical trials.>> Mr. Paronelli testified that the parties signed a change

47 Compl. (D.I. 1).
8 Trial Tr., Jan. 25, 2021 (Prasad), at 214-15 (D.I. 74).

49 JX-241 (E-mail from Xu, to Kraus, Re: Notification — Action Needed {[Parexel]} (Oct. 8,
2019)) (“We will do our ABSOLUTE best to pay the invoices as soon as we complete our next
financing. In the meantime, please provide the minimum support we need for this XYN-602
study.”); JX-245 (E-mail from Jason Wu (“Wu”), Chief Operating Officer, Xynomic Pharms., Inc.,
to Scott, Re: Fw: XYN-602 Trial Discussion (Nov. 7, 2019)).

0 Am. Compl. (D.I. 15).
51 Am. Compl. 99 69, 103; Parexel’s Post-Trial Br. at 35. This figure excludes (i) the $2 million
advance payment of the pass-through and investigator fees that was to be paid by Xynomic at the

execution of Work Order 1; and (ii) the $1 million Xynomic paid Parexel in May 2019. Id. at 8
n.17.
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order to Work Order 1 in or around April 2019 that reflected the additional
responsibilities Parexel took on.3

Mr. Paronelli laid out the responsibilities of Parexel under Work Order 1 and
how the contract provided for both regular monthly payments and milestone-based
payments; the latter of these required Parexel to achieve certain performance
milestones to receive compensation.®* In addition to describing the milestone
structure of the contract, Mr. Paronelli explained that the contract allowed Parexel
to invoice Xynomic in advance for the investigator and pass-through fees.>

Mr. Paronelli told the Court that Parexel had performed services in China
before Xynomic suspended Parexel’s services there.®® According to Mr. Paronelli,

after Xynomic suspended Parexel’s work in China, Parexel “met at the global level

52 Trial Tr., Jan. 25, 2021 (Paronelli), at 21-24.

5 1d. at 26-29 (citing JX-128 (E-mail from Zhang, to Francesco Paronelli (“Paronelli”’), Senior
Project Leader, Parexel Int’l (IRL) Ltd., Re: PXL240681 Xynomic_CO1_02Apr_2019.docx
(Apr. 16, 2019))).

 1d. at 32-34.

% 1d. at 35.

% 1d. at 39, 42-44 (“Q: And how much work did Parexel perform in China? A: Mainly we created
the basis or the ground to have the study run in China. We did enough for the main, the most
important, the main site in China. We also obtained the authorizations, so we went through all the

ground activities for these site[s].” (citing JX-305 (slide deck prepared for a meeting with Xynomic
listing services Parexel performed))).
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a couple of times and . . . organized several meeting[s] on the kind of one-to-one to
transfer and to train our counterpart . . . on how to run the global study.”’

In response to Xynomic’s allegations that Parexel underperformed, or failed
to perform in China, Mr. Paronelli admitted that “[t]here were some
miscommunication or communication problem[s,]” but Parexel addressed those
issues through staffing changes.®® To Mr. Paronelli, any issue that remained was
attributable to Xynomic.®® Additionally, Mr. Paronelli testified that Parexel and
Xynomic mutually agreed to stop performing activities in certain countries due to
either: (1) a joint agreement to do so or, (2) Xynomic’s failure to pay Parexel.®
Specifically addressing services in the United Kingdom, Mr. Paronelli said that
Xynomic and Parexel jointly agreed to “hold on activities . . . waiting for a new
protocol to be created.”®!

Mr. Paronelli explained that, other than certain communications issues in

China, Xynomic had not raised, either when they allegedly occurred or shortly

57 1d. at 46 (citing JX-333 (E-mail from Hui Liu, Project Director, PPC, to numerous recipients,
Re: Communication on XYN-602 (May 21, 2019))).

%8 |d. at 48.
¥ d.
%0 |d. at 68.

61 d. at 76.

13-



thereafter, any of the issues it now alleges against Parexel.®> He also clarified that
only after this litigation commenced did he learn of any complaints, besides the
China study, that Xynomic had with Parexel’s service or performance.®

Next, Parexel’s Director of Project Leadership, Vineeta Prasad, described her
interactions with Xynomic and what data Xynomic had access t0.%* Ms. Prasad
testified that Parexel only billed Xynomic for the work Parexel actually performed
in China.®® Additionally, she said that, through the course of the clinical trial,
Xynomic had access to the electronic trial master file for each study, and moreover
was provided all necessary information, data, and vendor contracts.®® Around
September 2019, after Xynomic ended Parexel’s work in China, Ms. Prasad said

Parexel shut down access to the imaging database, but did not shut down access to

62 1d. at 111-65; see, e.g., id. at 97 (testifying that Xynomic had not raised any issues with
Pazopanib being classified as a Non-Investigational Medicinal Project); id. at 102 (testifying that
Xynomic had not raised any issues with the Informed Consent Form given to trial participants
before litigation).

63 1d. at 165.

%4 Trial Tr., Jan. 25, 2021 (Prasad), at 201-05.

% 1d. at 208-09.

% d. at 210-14.
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any safety-related data or information.®” Ms. Prasad confirmed that Xynomic never
complained about the work performed by Parexel or about any of the invoices.%®

On the second trial day, Erin Williams, Parexel’s Senior Director and Global
Head of Site Contracts, testified.®® Ms. Williams countered Xynomic’s assertions
about Parexel’s billing practices. Specifically, Ms. Williams testified that the United
States clinical site agreement did not provide that Pazopanib, a drug used in the
clinical trial, was within the standard of care.”” So, Pazopanib would not be covered
by insurance and Xynomic was, therefore, contractually obligated to reimburse
Parexel for this drug as a pass-through fee.™

Bradley McClellan, Parexel’s Senior Finance Business Partner, then clarified
the billing procedures under Work Order 1 and the MSA.”? Mr. McClellan explained
that, as the contract was partially milestone-based, Parexel could not invoice
Xynomic certain sums until certain milestones were achieved.” Mr. McClellan

described the investigator fees as the “expenses that confirm individual sites that are

7 1d. at 216.

68 1d. at 219.

%9 Trial Tr., Jan. 26, 2021 (Williams), at 6-8.
0 1d. at 15-17.

nd.

2 |d. at 23-24 (McClellan).

3 1d. at 25, 32.
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treating patients.””* And he described the pass-through fees as those expenses
incurred by third-parties, including Parexel employees.” Parexel makes no profit
on either the investigator or pass-through fees.”® And the invoices Parexel sent
Xynomic included individual sites and individual expenses broken down to the
“granular level.”"’

According to Mr. McClellan, under the MSA’s dispute provision, Xynomic
had ten days to dispute any invoiced charge, and if Xynomic didn’t dispute an
invoice, Parexel would, per the MSA’s language, deem that invoice approved.’
Mr. McClellan went through a number of invoices that Xynomic never objected to.”

As to the investigator and pass-through fees, Mr. McClellan recounted that

the contract provides that Parexel invoice each of these $1 million fees in advance,

yet Xynomic paid neither of those advance fees.

4 1d. Examples of these fees include lab visits, lab fees, and any site visits or expenses.
> 1d. at 26-27.

6 Id. at 26-28.

T 1d. at 26.

8 1d. at 29 (citing JX-252 (MSA § 4.2)).

® |d. at 45.

8 |d. at 33.
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Next, Ronald Kraus, former Corporate Vice President and Head of Global
Project Leadership for Parexel, outlined Xynomic’s outstanding payments due.®
And Mr. Kraus confirmed that Xynomic never raised any Parexel performance
issues during the many pre-suit discussions trying to resolve its delinquencies.??

Mr. Kraus told of the April 16, 2019 phone call with Xynomic’s Yinglin Mark
XU concerning Xynomic’s next steps to pay Parexel for outstanding invoices. He
recalled that Xynomic failed to make the payment that Mr. Xu promised for the
following week of April 22, 2019.8% Mr. Xu had then said Xynomic would start
making all outstanding late-invoice payments during the week of May 15, 2019; it
didn’t.3* Mr. Kraus acknowledged that Xynomic did pay some outstanding balances
to Parexel, but that Xynomic was still well behind on its total outstanding invoices.®

As observed, Parexel sent Xynomic a Notice of Material Breach, which gave

Xynomic thirty days to cure the alleged breach.?® After this notice, Xynomic asked

81 1d. at 87-97 (Kraus).
8 1d. at 97.

8 1d. at 101-02; see also JX-140 (E-mail from Kraus, to Xu, Re: Follow up (Apr. 16, 2019))
(memorializing conversation).

8 Trial Tr., Jan. 26, 2021 (Kraus), at 113; see JX-155 (E-mail from Xu, to Kraus, Re: Quick
update (May 20, 2019)).

8 Trial Tr., Jan. 26, 2021 (Kraus), at 116.

8 1d.at 119, 121 (citing JX-334 (Letter from Mahoney, to Zhang, Re: Notice of Material Breach
of Master Services Agreement (May 24, 2019))).
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Parexel to continue working on the clinical trials and promised it was raising the
money to pay Parexel.®” Again, Mr. Kraus affirmed that Xynomic simply never
raised concerns or issues with Parexel’s performance—neither before nor after
Parexel sent the Notice of Material Breach.28 The core of Mr. Kraus’s testimony:
Xynomic continued to promise to pay Parexel the full amount due, but that just never
happened.8®

Dr. Wentao Jason Wu, Xynomic’s co-founder and its current Chief Operating
Officer, took the stand to detail the clinical trials.*® According to Dr. Wu, Xynomic
was dependent on Parexel’s knowledge and connections in the countries where its
trials were being conducted.®

Xynomic was obligated to pay monthly invoices that were separate from the
milestone payments and were due each month regardless of the work performed.®?

Dr. Wu offered that “if [he] ha[d] [the] chance to redo the contract, [he] wouldn’t

87 1d. at 139-40.

8 |d. at 127.

89 4. at 143.

% |d. at 183, 192-93 (Wu).
9% 4. at 197.

%2 d. at 214-15.
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construct the contract this way[,]” i.e. with monthly payments due regardless of work
performed.®

According to Dr. Wu, Parexel didn’t complete all the services required under
Work Order 1.%* He said he had difficulty communicating with Parexel’s local team
in China and he had brought those issues to Parexel.® He claimed to have met with
Parexel’s team and to have communicated some of the issues Xynomic had with
Parexel’s performance.®

Last, Dr. Wu testified that after Xynomic ended Parexel’s work in China,
Xynomic had asked Parexel to transfer some of the non-safety-related data to
Xynomic. Dr. Wu told the Court that Parexel did that.®’

On the last day of trial, Sophia Paspal, Xynomic’s Chief Development

Officer, gave her view of Parexel’s performance of its contractual obligations.®

9% |d. at 215-16.
% 1d. at 217-18.

% 1d. at 219-21 (citing JX 361 (E-mail from Leigh Abbott (“Abbott™), Dir. of Clinical Operations,
Xynomic Pharms., Inc., to Sara Leone, Parexel Int’l (IRL) Ltd., Action Required: Xynomic XYN-
602 China PL Change Request (July 19, 2018))); id. at 224 (citing JX-360 (E-mail from Magdalena
Wianecka-Skoczen, Clinical Operation Leader, Parexel Int’l (IRL) Ltd., to Abbott, Re: Xynomic
XYN-602 Recruitment Requirements (July 26, 2018))); id. at 225-26 (citing
JX-285 (E-mail from Paronelli, to Abbott, Xynomic China Discussion & Expectations (Aug. 3,
2018))).

% 1d. at 226, 229 (citing JX-255).
% 1d. at 235-37.

% Trial Tr., Jan. 27, 2021 AM (Paspal), at 9-12.
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Ms. Paspal pointed to the proposed timeline attached to Work Order 1 as evidencing
what Xynomic had expected Parexel to perform and when those things were
expected.®® Specifically, Ms. Paspal testified to a March 2019 invoice from Parexel
that showed 25% of sites had been initiated. According to Ms. Paspal, Xynomic
expected all sites to have been initiated by then.!® In addition, Ms. Paspal used the
March 2019 invoices as exemplars of Parexel’s invoices that, in her view, failed to
provide sufficient detail to justify the charges within.!

Concerning services in China, Ms. Paspal said there were no initiated sites or
patients enrolled there.!®>  Concerning services in the United Kingdom,
Ms. Paspal believed that five sites were supposed to have been initiated, but that
none were.!® Ms. Paspal told the Court that the United Kingdom’s regulatory
authority denied Parexel’s submission for Xynomic’s study because Parexel

misclassified the investigational medicinal product.’®* And no sites were initiated in

% Id. at 25 (citing JX-15).
100 |q, at 28-29.
101 |d, at 30-31.
102 |d, at 31-32.
103 |d, at 33-34.

104 1d. at 34 (citing JX-77 (Notice of Grounds for Non-Acceptance and Right to Amend Request)).
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France, Italy, or the Czech Republic, Ms. Paspal declared, because Parexel allegedly
failed to properly submit Xynomic’s clinical trial package.®®

Last, Ms. Paspal complained that, after Parexel left the China study, Parexel
gave Xynomic no access to the data collected during the parties’ relationship except
for certain safety-related data.

Another Xynomic co-founder who is now its Chairman and Chief Executive
Officer, Yinglin Mark Xu, then recounted how Parexel was selected to conduct the
clinical trials and explained Xynomic’s expectation of Parexel’s performance.!?’

Mr. Xu said Parexel promised “that a lot of work would be done front
ended.”'% According to Mr. Xu, Parexel was to have started on all seventy-five sites
by the end of July 2018, but, come seven months later, had delivered only 25% of
the sites. So, he purported, Parexel was “nine months late and 75 percent
underperformed.”® Mr. Xu deponed that Xynomic selected another clinical

research organization for China and it was able to open sites there.!1

105 4. at 36.

106 1. at 74-75.

107 1d. at 116-17, 120-22 (Xu).
108 1d. at 133.

109 1. at 134.

110 Trial Tr., Jan. 27, 2021 PM (Xu), at 5 (D.1. 74).
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Mr. Xu told the Court that Xynomic paid Parexel $1 million in May 2019, and
that as of May 27, 2019, it had paid Parexel $4.56 million.*'! He claimed that, in an
email he sent to Mr. Kraus, he asked for a 25% discount, which—while not stated in
the email—was to account for Parexel’s poor performance.!'?

Joseph Scott, former Senior Vice President of Finance at Parexel, was the final
trial witness. He recounted his communications with Xynomic about the payments
due.'® During the many phone and email conversations Mr. Scott had with Mr. Xu,
the latter never mentioned Parexel’s performance issues.!'* Instead, Mr. Xu gave
his approval for Parexel to use the $1 million Xynomic had paid Parexel to offset
outstanding invoices.'® And Mr. Scott confirmed that Mr. Xu’s reason for
Xynomic’s non-payment was “[c]ontinuing operating cash flow challenges and

working capital issues.”*'® Neither Mr. Xu nor anyone else at Xynomic ever told

1 d. at 12.

112 1d. at 13-14 (citing JX-160).

113 1d. at 56-58 (Scott).

114 1d. at 61-63 (citing JX-153 (E-mail from Xu, to Scott, Re: Follow-up (May 8, 2019))); id. at
67 (citing JX-175 (E-mail from Xu, to Kraus, Re: Discount (June 4, 2019))); id. at 68 (citing JX-
200 (E-mail from James Tong (“Tong”), Bison Holding, to Kraus, Re: Xynomic[/]Parexel Call
(July 18, 2019))); id. at 73.

115 1d. at 65-66 (citing JX-179).

116 1d. at 73.
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him that Xynomic “was withholding payment of unpaid invoices because of the

performance issues[.]”*’

IV. GENERAL LEGAL PRINCIPLES

Though the Court sits without a jury, it has applied the same principles of law
in its deliberations and consideration of each individual claim and counterclaim that
it would have more formally instructed a jury to follow. The Court may highlight
here some of those that are most applicable to this particular case. But the fact that
some particular point or concept may be mentioned here should not be regarded as
any indication that the Court did not—during its deliberations—consider all legal
principles applicable to this case and to the parties’ claims and counterclaims.

In reaching its verdict, the Court has examined the joint exhibits submitted
and considered the testimony of all witnesses, both direct and cross. The Court has
also considered the applicable Delaware case law that has defined the legal precepts
applicable to the claims and defenses the parties have forwarded. The Court has
applied the Delaware Rules of Evidence to the testimony and exhibits and only used
for its deliberation that which would be allowed under those rules—consistent with
the Court’s knowledge of those rules and the specific rulings that may have been

made and articulated both pre-trial, during the trial proceedings, and post-trial. And,

1714, at 74.
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of course, the Court has considered each party’s respective arguments on the weight
to be accorded the testimony and evidence.

The Court then reviewed and applied the very instructions that it would give
a jury in these circumstances.!8

In this particular case, Parexel carries the burden of proof by a
preponderance!!® of the evidence on the only remaining claim, Count | (Breach of
Work Order 1), in its Complaint.

V. FINDINGS AND VERDICT

“To recover on a breach[-]of[-]contract claim, a party must prove the
existence of an enforceable contract; the party performed or was ready to perform;
that the other contracting party failed to perform; and that the failure to perform
caused damages.”*?® The parties agree they had a valid contract. So, the three

contentions to be resolved here are: (1) whether Parexel performed under the MSA

118 See, e.g., Del. Super. Ct. Civ. Pattern Jury Instr. 4.1 (Burden of Proof by a Preponderance of
the Evidence); id. at 4.2 (Evidence Equally Balanced); id. at 23.1 (Evidence—Direct or
Circumstantial); id. at 23.9 (Credibility of Witnesses—Weighing Conflicting Testimony); id. at
23.10 (Expert Testimony).

119 See e.g., Reynolds v. Reynolds, 237 A.2d 708, 711 (Del. 1967) (defining preponderance of the
evidence); accord Oberly v. Howard Hughes Med. Inst., 472 A.2d 366, 390 (Del. Ch. 1984).

120 Gerstley v. Mayer, 2015 WL 756981, at *5 (Del. Super. Ct. Feb. 11, 2015) (citing VLIW Tech.,
LLC v. Hewlett-Packard Co., 840 A.2d 606, 612 (Del. 2003)).
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and Work Order 1; (2) whether Xynomic breached the MSA and Work Order 1; and
(3) whether Parexel supported its alleged damages.
A. PAREXEL PERFORMED UNDER THE MSA AND WORK ORDER 1.

Parexel contends that it performed under the MSA and Work Order 1 and that
Xynomic never raised any issues with Parexel’s performance or its invoices before
this litigation proceeded.?* As such, it asks the Court to enter judgment in its favor
and award it damages in the amount of the total outstanding invoices, $5,530,609.30,
and also pre- and post-judgment interest.'?2

Xynomic says that Parexel failed to perform under the contracts and deserves
no recovery.!?  Xynomic’s complaints about Parexel’s supposed deficient
performance (or non-performance) come down to: (1) minor incidents stitched
together to try to fabricate a material breach; and (2) a suggestion that Parexel didn’t
adhere to Xynomic’s expected performance timeline. To determine whether Parexel
performed under the contract and deserves payment, the Court has examined
Xynomic’s allegations and see whether Xynomic could be excused from

performance because of Parexel’s alleged material breach.!?

121 parexel’s Post-Trial Br. at 1-3.
122 1d. at 5.
123 Xynomic’s Post-Trial Br. at 1.

124 E g., BioLife Sols., Inc. v. Endocare, Inc., 838 A.2d 268, 278 (Del. Ch. 2003) (“A party is
excused from performance under a contract if the other party is in material breach thereof.”).

-25-



1. Xynomic did not exercise its contracted-for avenues of contesting
Parexel’s alleged deficient performance and deficient invoices.

Section 4.2 of the MSA provided Xynomic a mechanism for challenging
Parexel’s invoices, and Section 18 gave Xynomic the ability to elevate such a
challenge through a dispute resolution procedure.!” Specifically, Section 4.2
provides:

All invoiced amounts for Services performed in accordance with
the terms and conditions of this Agreement and any Work Order
are due net thirty (30) days from the receipt of PAREXEL's
electronic invoice. If [Xynomic] identifies items in an invoice
which are disputed, [Xynomic] will notify PAREXEL in writing,
noting its objection to the disputed item(s) with specificity,
within ten (10) working days of the date of the invoice. All items
that are not disputed by [Xynomic] in writing within such period
shall be deemed to have been approved by [Xynomic]. All
disputes of which [Xynomic] notifies PAREXEL in accordance
with this Section shall be addressed as set forth in Section 18
below. [Xynomic] will pay any undisputed portions of any
invoice per the agreed upon payment terms. [Xynomic] will pay
interest on any unpaid invoice (including any undisputed portion
of a disputed invoice) at the rate of one percent (1%) per month
until such invoice(s) is paid in full. Payments will be made to
PAREXEL in accordance with the instructions set forth in the
applicable Work Order or such other written instructions as may
be provided by PAREXEL from time to time.'?®

And Section 18.1 provides:

If a dispute arises between the parties relating to this Agreement
or any Work Order, the parties to this Agreement or such Work

125 JX-252 (MSA 8§ 4.2, 18).

126 JX-252 (MSA § 4.2).
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Order will meet and attempt to resolve the dispute in good faith.

In the event the dispute is not resolved through negotiation within

ten (10) business days after said meeting, the parties will submit

to confidential, nonbinding mediation before a mutually

acceptable mediator. Each party will designate at least one

corporate officer with full authority to resolve the dispute who

will attend and participate in the mediation. If the dispute

remains unresolved after mediation, then each party will be free

to pursue any available remedy at law or in equity.1?’
In short, after Xynomic received an invoice, it had a ten-day window to raise any
objections. If Xynomic didn’t object within this ten-day window, the invoice was
deemed approved, and twenty days later (thirty days after the invoice was sent) the
undisputed portions of the invoice became due.

According to Xynomic, it could not exercise its contractual rights to challenge
the invoices it received because Parexel “did not provide any detail or back up.”?®
As Xynomic tells it, it just didn’t know what it was paying for.?°

Xynomic says that it only agreed to these contractual terms because of its
“lack of experience at the time the MSA and [Work Order 1] were signed.”**° That

might account for Xynomic’s initial acceptance of the terms. But it does nothing to

explain why Xynomic didn’t challenge Parexel’s billing under Section 4.2 or elevate

127 X-252 (MSA § 18.1).
128 Xynomic’s Post-Trial Br. at 41.
129 Id.

130 1d. at 21 (citing Trial Tr., Jan. 26, 2021 (Wu), at 215-16).
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any issue to dispute resolution as provided in Section 18. Instead, Xynomic blithely
maintains that it was just “impossible to ascertain what work Parexel had actually
completed within ten days of receipt of an invoice[.]”*3!

So Xynomic had the contractual right to challenge the invoices, but it failed
to do so. Xynomic also had the ability to contemporaneously voice its performance
issues with Parexel, but it failed to do so. When asked why, Xynomic answers: it
“need[ed] to keep Parexel involved in the project.”**? Xynomic’s previous silence
would indicate consent to Parexel’s performance—i.e., there really was nothing
wrong on Parexel’s side. And, having considered all the evidence and testimony,
that previous silence is a strong indicator of Xynomic’s concoction of post-hoc
rationales for non-payment as defenses to this action. That is, Xynomic’s now-
minted allegations of Parexel’s deficient performance and deficient invoices Seem
conveniently contrived and give Xynomic no cover here.

2. Parexel did not materially breach the MSA or Work Order 1.

Once litigation commenced, Xynomic started complaining about Parexel’s
performance. Now, according to Xynomic, Parexel’s p